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REPORT OF THE SPECIAL COMMITTEE ON THE JUDICIAL SYSTEM OF 
PHILADELPHIA COUNTY. 

The movement toward judicial reform took shape at Philadel- 
phia last spring in the appointment of a special committee by the 
Law Association to consider what measures should be adopted to 
ensure a more speedy trial of causes in local Courts. On Decem- 
ber 3rd last the Law Association adopted a report presented by 
this committee whose chairman is Mr. George Wentworth Carr. 
The committee is to be continued with power to cause to be intro- 
duced into the next session of the General Assembly, and to take 
all proper measures to secure the passage of, an act adding one 
judge to each of the five Courts of Common Pleas of Philadel- 
phia, and to secure an amendment to the Constitution providing 
for the establishment of a Municipal Court along the lines of the 
Chicago Municipal Court. 

G. E. S. 



THE RESPONSIBILITIES OF SURETIES FOR THE ACTS OF A PUBLIC 
OFFICER DONE COLORE OFFICII. 

In the recent case of Jersey City v. Schoppe, 82 Atl. (N. J.), 
913, where a constable was directed by a writ of attachment to 
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attach the goods of the defendant named therein and accepted from 
the defendant the amount of the plaintiff's claim and costs, paid 
the same to the plaintiff's attorney and thereafter the defendant 
in the writ succeeded upon the trial of the action, and the con- 
stable failed to return to him the money deposited, it was held 
in a suit upon the constable's bond for a forfeiture thereof that 
the acts of the constable were not performed in the furtherance 
of his duty as prescribed by law, but were performed unofficially, 
or colore officii, and that his sureties were therefore not subjected 
to liability on the bond. 

The distinction between acts of an officer done colore officii, 
and virtute officii, is stated in People v. Schuyler, 4 N. Y., 187, 
"Acts done virtute officii are where they are within the authority 
of the officer but in doing them he exercises that authority im- 
properly or abuses the confidence which the law reposes in him ; 
while acts done colore officii are where they are of such a nature 
that his office gives him no authority to do them." 

The jurisdictions which support the doctrine of the principal 
case say that the contract of the sureties is to be strictly con- 
strued ; that they are not liable for anything not within the letter 
of their contract. 

The Court in the case of Bank v. Zeigler, 49 Mich., 157, states, 
"The obligation is strictissimi juris, and nothing is to be taken by 
construction against the obligors. They have consented to be 
bound to a certain extent only, and their liability must be found 
within the terms of that consent." 

The sureties do not bind themselves to protect the public against 
every act of their principal, nor do they become his sureties to 
keep the peace. State v. Conover, 4 (N. Y.), 228. 

The theory on which the doctrine of the principal case is based 
is well stated in the case of Inman v. Shcrrill, 1 16 Pac, 426. The 
Court says, "Where an officer, while doing an act within the limits 
of his official authority, exercises such authority improperly or 
exceeds his official powers or abuses an official discretion vested 
in him, he becomes liable on his official bond to the person injured. 
But where he acts without any process and without authority of 
his office in doing such act, he is not considered an officer, but a 
personal trespasser." 
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The fact that the officer represents himself to be acting of- 
ficially, or that he assumes to act virtute officii, does not stop his 
sureties from showing the contrary. Governor v. Pearce, 31 Ala., 
465. 

Many cases which are quoted as following the doctrine of the 
principal case would seem to regard certain acts as not having 
been done colore officii which in other jurisdictions might be so 
construed. In the case of State v. Clausineirr, 154 Ind., 599, it 
is held that a sheriff does not act officially in sending photographs 
of an accused person to police departments, etc., whereby the ac- 
cused is held up to the world as a criminal, and his sureties are 
not liable on his official bond" for such acts. 

An official bond is not an engagement for general good behavior 
on the part of the principal, nor an undertaking that he shall in 
all things keep the peace, but rather a limited and literal contract 
to the effect that such officer will not violate some duty resting 
on him as a public officer. Gerber v. Ackley, $j Wis., 43. 

On the other hand, it is held by many Courts that the sureties 
on the bond of such an officer are liable not only for his defaults 
in acts done virtute officii, but also for his acts done colore officii. 

It is the undertaking of the sureties that their principal will 
well and faithfully execute the duties of his office, and he cannot 
be deemed to have done so when he seizes the property of a 
stranger or levies upon property exempt from execution. There 
is, therefore, such a breach of the condition of the bond as renders 
the sureties liable. Mechem on Public Officers, Sec. 284. It is 
stated in Campbell v. People, 154 111., 595, that the object of re- 
quiring official bonds is to obtain indemnity against the use of an 
official position for the wrongful acts done under color of office. 

By an official act is not meant a lawful act of the officer in the 
service of process. If so the sureti'es would never be liable. It 
means any act done by the officer in his official capacity, under 
color or by virtue of his office. Turner v. Sisson, 137 Mass., 191. 

Of course, there is no doubt that if there is no connection be- 
tween this wrongful act and his official capacity or line of duty, 
his bondsmen are not liable. Greenberg v.. the People, 225 111., 
174. 

The Supreme Court in the case of Lamman v. Feusier, ni 
U. S., 17, reviews the authorities and enunciates the doctrine that 
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the wrongful acts of a public officer colore officii art official acts 
for which the sureties upon his bond are liable. 

The Courts which hold that the sureties are liable for the act, 
of the officer if done colore officii are not uniform as to the liabil- 
ity of the surety if the officer acts under a void writ. 

The proper criterion is stated to be, "That when the act of the 
officer is done not virtute officii, but colore, the bondsmen are liable 
only when the illegality is an abuse of authority as distinguished 
from a usurpation." State v. Dierker, 101 Mo. App., 636. The 
decision in this case was that the sureties were not liable for the 
reason that the arrest complained of was not colore officii, 
although the officer thought he was acting officially, the arrest 
having been made without a warrant for a misdemeanor not com- 
mitted in his view, and his bond having been conditioned merely 
for the faithful performance of his duty. 

But it was held in the case of State v. Edmundson, 70 Mo. 
App., 172, that where a sheriff levied on the property of another, 
believing a mere memorandum of costs gave him authority to do 
so, it amounted to an act done colore officii, for which his sure- 
ties were liable. 

The Supreme Court in the case of Lammon v. Feusier, supra, 
which is a leading case supporting the doctrine contra to that of 
the principal case, is cited in the case of Lee v. Charmley, 129 N. 
W. (N. D.), 448, as supporting the conclusion that color of office 
does not imply necessarily that an officer has a valid writ, or in 
fact, any writ at all. 

But Judge Thayer in the case of Chandler v. Rutherford, 101 
Fed., 774, says : "To constitute color of office such as will render 
an officer's sureties liable for his wrongful acts, something else 
must be shown besides the fact that in doing the act complained 
of the officer claimed to be acting in an official capacity. If he 
is armed with no writ, or if the writ under which he acts is utterly 
void, and if there is at the time no statute which authorizes the 
act to be done without process, then there is no such color of 
office as will enable him to impose a liability upon the sureties in 
his official bond." 
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In some of the States the matter has been made the subject of 
express statutory regulation. Thus in Alabama it has been 
enacted that the sureties are liable for acts done colore officii as 
well as acts done virtute officii. 

The doctrine of the principal case is not only contra to the 
great preponderance of authority, but cannot be supported by the 
soundest reasons of policy. Mechem, Sec. 284. 

The almost uniform doctrine of the Courts is that the sureties 
on the bond of a public officer are liable not only for his default 
in acts done virtute officii, but also for his acts done colore officii. 



LIABILITY OF THE INDORSER ON A NOTE WHEN THE HOLDER FAILS 
TO PRESENT THE NOTE, WHEN DUE, TO THE MAKER. PRE- 
SENTMENT AND DEMAND BY TELEPHONE. 

On the day a note matured, made payable at the maker's resid- 
ence, the cashier of the bank called the maker up at his residence 
by telephone, and stated to him that the bank held his note for 
collection. The cashier described the note which he had in his 
possession at the time, and asked the maker what he would do 
with the note. The maker replied that he would not pay it. The 
note was protested without further presentment, and notice of 
protest mailed to the defendant, now sued as indorser. The 
upper court reversing the lower court held, that the demand and 
presentment by telephone was inadequate to hold those second- 
arily liable. Gilpin v. Savage, 201 N. Y., 167. 

The plaintiff in the principal case is seeking to hold the in- 
dorser, who pleads lack of presentation and demand upon the 
maker. Sec. 133 of the Neg. Inst. Law of New York, provides 
that an instrument is presented at the proper place when pre- 
sented at the place of payment specified therein. If due present- 
ment is not made at the place specified in the note the indorser is 
discharged from all liability. The question before the court is 
whether from the facts and circumstances of the case, sufficient 
presentment and demand has been made upon the maker to sat- 
isfy the statute and render the indorser liable. 



